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Dear Clients and Friends: 

We have redesigned the form and content of our Newsletter.  We hope that you find it of interest. 

Over time, many of our readers have asked for us to cover more topical and case-specific information, as 
such happenings impact their affairs each day. To this end, we will scour our daily reports each month in 
order to bring to you what we believe is the most useful information possible. In addition, we will continue 
with several of our most-popular features. 

Needless to say, please do not hesitate to contact us if you have any questions. 

 

Reciprocal Exchange of Tax Information under FATCA:  As any tax practitioner knows, taxpayer 
information is readily shared between the Federal and state governments under IRC Sec. 6103 in order to 
cross-check taxpayer data and discourage noncompliance. Recently, this sharing of information has 
moved to an international plane. Under the Foreign Account Tax Compliance Act (“FATCA”), the Federal 
government is now sharing and receiving information from foreign governments with the objective of 
detecting fraud and evasion by analyzing omissions of information.  This places an even greater burden 
on taxpayers in order to be correct and congruent in their reporting whenever foreign assets are owned. 
(IRS News Release 2015-111). 

Shareholders Liable for Corporation's Unpaid Taxes:  Oftentimes, when the form of a transaction is 
not equivalent to its substance, trouble ensues: Two taxpayers who owned 100% of the stock of Florida 
Engineered Construction Products Corp. (FECP) received distributions from the company during the 
2005–2007 period. The corporation later became insolvent and could not pay its federal tax liabilities in 
full. The IRS tried to recoup a portion of the unpaid tax liability from the stockholders with respect to the 
2005–2007 transfers arguing that because FECP was insolvent starting in 2005, the transfers were 
fraudulent. The shareholders argued that the 2005 payments weren't fraudulent because the corporation 
was in fact solvent in 2005.  



The Tax Court agreed that FECP was solvent in 2005, but it found that the 2005 transfers were still 
constructively fraudulent because they were part of a series of transactions that led to FECP's insolvency. 
Therefore, the shareholders were liable for payments they received in 2005, despite FECP being solvent 
in 2005. William J. Kardash, T.C. Memo 2015-197.  

Taxpayer was Liable for Debt, even though Form 1099-C says otherwise:  In another “form vs. 
substance” situation, an appraiser operated an appraisal business as a sole proprietorship and obtained a 
line of credit for it from Swift Financial. The Swift agreement provided that the appraiser was both 
individually and commercially liable for the debt. In 2009, after receiving about $50,000 from the line of 
credit, the appraiser negotiated with Swift to settle the debt for $15,628. Swift filed a Form 1099-C 
(Cancellation of Debt) reporting Cancellation of Debt (COD) income of $34,369.24 and indicating (in Box 
5) that the appraiser was not personally liable for the debt. The appraiser did not report the COD income 
on his 2009 return, but provided a note explaining that the COD was not taxable because, as indicated on 
the Form 1099-C, Swift was not holding him personally liable for the debt.  

The Tax Court disagreed. In direct opposition to the Form 1099-C, the Swift agreement provided that the 
appraiser was individually liable for the debt, thus, he had COD income. Donald L. Dunnigan, TC Memo 
2015-190. 

Estate's Charitable Income Tax Deduction Disallowed:  Prior to his death, an unmarried and childless 
decedent executed a will leaving his entire residuary estate to the church he regularly attended. Although 
he sometimes attended two churches, the will didn't contain any provision to separate the estate funds. 
After the decedent's death, several of his cousins claimed that the will was ambiguous and asserted their 
intestate right to a portion of the estate assets. The estate claimed a charitable income deduction for the 
amount set aside for the churches, even though it was involved in active litigation with the potential heirs 
when the return was filed.  

Since the estate couldn't show that the possibility that the amount set aside for the churches might go to 
non-charitable beneficiaries was so “remote as to be negligible”, the Tax Court disallowed the estate 
income tax charitable income deduction under IRC Sec. 642(c)(2). Estate of John D. DiMarco, TC Memo 
2015-184 (Tax Ct.).  

No Rental Losses allowable for bargain rental of a house leased to daughter:  A cardiologist and his 

wife claimed substantial losses attributable to a house that they rented to their daughter for $2,000/month, 
(after renting the house to an unrelated tenant for $6,000/month). The IRS disallowed the losses, holding 
that they were personal. The couple argued that they were real estate developers and that their 
homeowners' policy required them to keep the house occupied. The Tax Court agreed with the IRS and 
disallowed the loss because the daughter was a family member who didn't pay a fair rent and, thus, her 
personal use was attributed to the taxpayers under IRC Secs. 267(c)(4) and 280(d)(1) and (2)(Charles 
and Cecilia Okonkwo, TC Memo 2015-181 (Tax Ct.). 

============================ 

With respect to the above topics, please bear in mind that the foregoing is informational, and no action 
should be taken on any particular topic or strategy in the absence of competent professional advice. 
Further, no legal practitioner-client relationship is to be implied in any way by the reader with respect to 
this Newsletter. (For further information, kindly contact us).  

 

 

 


