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On May 13, 2013, the Small Business Administration (“SBA”) provided a “Safe Harbor” provision for 

what is considered to be a good-faith “Need-Based” loan application for purposes of the CARES ACT’s 

“Paycheck Protection Program” (“PPP”). In said guidance, it is reported on Q/A # 46 that  “any borrower 

that, together with its affiliates, received PPP loans with an original principal amount of less than $2 

million will be deemed to have made the required certification concerning the necessity of the loan 

request in good faith”.   

Given the haste in the drafting and the enactment of the CARES ACT, we had reported at the outset on 

our concern that a financially stable borrower accepting a PPP loan from the SBA might have faced 

adverse consequences regarding loan forgiveness in addition to adverse income tax consequences. 

Further, no guidance whatsoever was provided for this situation while the initial loans were being 

funded. This “financial solvency” issue remained unconsidered by just about every commentator, until 

the public outcry that seemingly wealthy borrowers were receiving PPP loans.  However, given this May 

13 bright-line rule, any business other than a large one is provided reliance in receiving an SBA loan, and 

thereafter receiving forgiveness for the same provided that all required parameters are met. 

Needless to say, if you have any questions with respect to this program or if you need guidance with 

respect to loan forgiveness, kindly let us know.   

And always, our caution is to seek competent and dedicated professional advice in any transaction you 

are contemplating. 

 

Many thanks. 

 

To the extent that written tax advice was present in this communication, additional issues may exist 

that could affect the federal or local tax treatment thereof. Therefore, this communication does not 
provide a conclusion with respect to such issues. With respect to issues outside the limited scope of this 

advice, this advice was not written, nor can it be used, for penalty avoidance. (The foregoing instruction 
has been added pursuant to U.S. Treasury Regulations governing tax practice effective on, or after June 

20, 2005.) 

 


